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STATE OF SOUTH CAROLINA 
RICHLAND COUNTY 

vs. 

Inc., 

Scott H. Richardson, 

IN THE COURT OF COMMON PLEAS 
FIFTH JUDICIAL CIRCUIT 

FOR APPROVAL OF 
PLAN OF REHABILITATION 

201 

the South Carolina Department 

as Rehabilitator of Guardian Healthcare, Inc., in Rehabilitation hereby 

moves for an order approving the Rehabilitation Plan attached hereto as Exhibit A (the Plan). 

grounds theretor, Petitioner would the Court the tiJllowing: 

I. On October 11, 10 I 0, this Court executed the Consent Order Commencing 

Rehabilitation Proceedings & Granting an Injunction & Automatic Stay of Proceedings (the 

Rehabilitation Order). In the Rehabilitation Order, this Court appointed H as 

Rehabilitator, thereby him all powers set t(mh in S.c. 

3 



matter as 

10 

on 

Geoffrey R. Bonham 
Associate General Counsel 

South Carolina Department of Insurance 
Post Office Box 100 I 
Columbia, South Carolina 29202-3105 

(803) I 
F: (803) 

Attorneys f()r the Petitioner 



ST ATE OF SOUTH CAROLINA 
RICHLA1'iD COUNTY 

IN THE COURT OF COl\(l\(ON PLEAS 
FIFTH JUDICIAL CIRCUIT 

~" r-:> 

lVlElVlORANDULVllN SUFYORrr OF , ~ 

South 

PLAN OF REHABIMTA TI@N -vs. 

Guardian Healthcare, Inc., C.A. No. 2010-CP-48~7093-o 
Respondent. 

In the Order commencing the instant rehabilitation proceedings, this Court appointed 

Petitioner, Scott H. Richardson, the Rehabilitator of Guardian Healthcare, Inc. in Rehabilitation 

(Guardian). As Rehabilitator, he has all powers and responsibilities set forth in S.c. Code Ann. 

§ 38-27-330 (2002) of the South Carolina Code. Subsection (d) of that Code section provides: 

(d) If the rehabilitator determines that reorganization, consolidation, conversion. 
reinsurance, merger, or other transformation of the insurer is appropriate, he shall 
prepare a plan to effect the changes. Upon application of the rehabilitator for 
approval of the plan, and after any notice and hearings the court may prescribe, the 
court may either approve or disapprove the proposed plan, or may modify it 
approve it as modified. Any plan approved under this section must be, in the 
judgment of the court, fair and equitable to all parties concerned. If the plan is 
approved, the rehabilitator shall carry out the plan. In the case of a life insurer, the 
plan the of I 



I. F ACTUAL BACKGROUND 

m 

the sale health products. Its 

is Greenville, South Carolina. It is not authorized to transact the business of 

in any other state. 

Guardian is subject to the dual regulation of the state and federal government. The South 

Carolina Department of Insurance (Department) has regulatory jurisdiction over the Respondent 

pursuant to, inter alia, Chapters 3, 5, 9, l3 and 71 of Title 38 of the South Carolina Code of 

Laws 1976, as amended. The Department licenses the Respondent to act as an insurer in South 

Carolina and monitors its financial condition. The Respondent is also subject to the regulatory 

Center Medicare and Medicaid Services (CMS). CMS approves the jurisdiction of 

contracts for such as Respondent, that market Medicare Advantage programs. CMS 

the rates, product provider network all 

Sll 10 ( 



are had a at 

10 

IS oet)enoer revenue to 

31, 10 with no more 

revenue in the month October is $14,431,430. For incoming revenue. 

November and approximately $28,000,000 premium will materialize if the eMS 

contract remains in force, but likewise, claims unpaid will increase. Administrative expenses 

have been nmning approximately $5 million per quarter. eMS denied Guardian's bid for a 2011 

contract, citing solvency concerns. On or about August 31, 2010, eMS denied Respondent's 

appeal of the denial of its contract bid for 20 II. The management of Guardian engaged in 

extensive efforts to sell stock and various discussions and negotiations were had with potential 

purchasers. The offer made by Interested Party, a life insurance company, appears to be the only 

viable one. Other potential purchasers declined to make or did not follow through on offers after 

completing their due diligence review of the financial status of Guardian. 

B. 



a due to 

to ensure 

were as 14, 10 to excess $20,000,000. 

Guardian's assets include its name, network, book of certain South 

Carolina of authority, office furniture and equipment and certain contracts. 

D. 

Based on Guardian's financial condition and the denial of its appeal by CMS, it was 

determined that Guardian's business operation was not sustainable. Guardian's Board of 

Directors has pursued the sale of the company over the past several months with little success. 

This transaction presents the best opportunity to realize value from the corporate shell and 

certificates of authority of Guardian. The Interested Party proposes to assume Guardian's 

Medicare Advantage book of business and certain liabilities as of the Assumption Effective Date 

as set forth in Assumption Agreement attached as an exhibit. 

name 

contracts 



estate sum assets. 

to assume or novate to 

plans to provide of the Rehabilitation Plan The 

and the the Plan to Guardian's creditors, employees and all persons and 

entities known to the Rehabilitator to have a substantial unsatisfied claim that may be affected by 

the Order, the Plan and the Notice of Motion and Motion for Approval of the Preliminary 

Rehabilitation Plan and any Court orders pertaining thereto. It is intended that Notice will be 

provided by: 1) electronic mail and/or mailing it first class to the last known address of the 

person; 2) posting it in five newspapers of general statewide circulation; and 3) placing it on the 

website of South Carolina Department of Insurance. 

II. PLA.'J OF REHABILITATION 

Plan and the Plan are They will 

at 

set 



Plan, as I, 

to 

reserves, etc., 

to 

estate 

will assume contracts 

be marshaled and used the 

rendered October 31, 10 and prior. These 

claims will administered in with a court approved claims process. This Plan is 

subject to judicial approval. 

B. 

The Rehabilitator will retain after the closing certain assets of Guardian for the 

administration of the rehabilitation. Apart from the assets identified to be transferred to 

Interested Party in an Assumption Agreement, Interested Party will have no right or interest in 

the non-transferred assets. In addition, other than claims services rendered after October 31, 

2010, all other any kind or nature Guardian will be by Interested 

with estate 

assets 



a be 

to identify 

to 

is v.".eu;.;' .. " that Interested may so. 

III. BENEFITS OF THE REHABILITATION PLAN 

Upon approval of the Plan, the coordinated care plans under Medicare Advantage will be 

assumed by Interested Party effective November 1, 2010. As a result of this assumption, the 

Interested Party will be solely responsible to pay all claims on services rendered after November 

l. 2010. 

As a part of the closing of the transactions contemplated by the Plan, Interested Party will 

pay as consideration to the Rehabilitator into the Guardian estate $4,000,000. In exchange, the 

Rehabilitator will assets to Interested Party that includes the Guardian Healthcare, Inc. 

name, its to transact in South the Medicare 

to 



a 

on 

a. I, 

due and payable 

of 

the plans 

31, lO. 

that will be paid; 

b. The Plan allows for the continuation Medicare Advantage for 

c. 

enrollees with minimal disruption in benefits for the enrollees. 

Guardian estate will a financial contribution that will enable it 

to pay some liabilities and claims of certain creditors. The Guardian estate 

would not have that ability without this contribution. 

IV. RISKS OF THE REHABIlJTATION PLAN 

the Rehabilitation are the 

a. is an is a 

some not or 



c. IS essence. 

1, and 

d. 

the Plan and the this 

v. RECOI\cL\;IENDATION OF THE REHABILITATOR 

The Rehabilitator UU'~U"h' approval of the transactions and agreements set forth in the 

Plan u ...... uu.',... the transactions and are fair, rational and in the best interests of 

Guardian enrollees, creditors and the pUblic. The Rehabilitator's recommendation is based on 

the following: 

1. Interested Party Life Insurance Company, is rated A- by A.M. Best Company. It will 

assume the contractual liabilities for the CMS contracts referenced above. It is also 

willing to sublet or novate the lease for the lease of the premises and lease office fumiture 

and equipment. The office space and fumiture will be leased to the Interested Party until 

sold by the Rehabilitator. Interested Party's proposal is the only viable offer for this 

company. Without it, Guardian will be placed into liquidation immediately where there 

will be little. if any, funds to pay Interested s 

s rata 

IS 

are 



contractor CMS. 

3, 'UU<U.UHLU is not a to 

it is UUSH,",-' 1 of 

The Rehabilitator Plan is fair, equitable and in the best interest of the creditors of 

Guardian. Through this transaction, there should be funds available to some creditor claims. 

In all likelihood, there would be little, if any, funds available to pay claims without this 

transaction. The overriding purpose of the Insurers Rehabilitation and Liquidation Act which, is 

to protect the interests of insureds, claimants, creditors and the public generally, is best met by 

the implementation of this Plan. S,c. Code § 38-27-10 et seq. Under the Act, this Court 

serves in a supervisory capacity over the Rehabilitator, approving or disapproving the 

recommendations of the Rehabilitator. See Ins. Comm. v. New South L~fe Ins, Co., 270 S.c. 61 

(1978). \\-'hen acting such capacity, it is proper for the court to both (1) rely 

on as Director of and 

to 



to 

a 

estate 



STATE OF SOUTH CAROLINA 
RICHLA1'JD COUNTY 

IN THE COURT OF CO~fI\;ION PLEAS 
FIFTH JUDICIAL CIRCUIT 

PLAN OF REHABILITATION 

vs. 
C.A. No. 201 0-CP-40-7093 

Respondent. 

Pursuant to S.c. Code Ann. § 38-27-330(d) (2002), Rehabilitator Scott H. Richardson, by 

and through the undersigned counsel. hereby submits his proposed plan of rehabilitation of 

Respondent, Guardian Healthcare, Inc. in Rehabilitation. 

Respondent is a Medicare Advantage provider domiciled in South Carolina. Because it is 

an insurance company participating in a federal health insurance program, it is subject to dual 

by both the gm/enlffi,em and the State South 

and Medicaid Department Health and 



to 

to ensure 

now court Plan set 

ARTICLE I: PVRPOSE OF THE PLAN 

is to a means 

It is 

November 1, 

to put in place a 

10 forward) are properly 

administered and paid in a timely fashion in with applicable state and federal law. 

The Rehabilitator proposes to accomplish these objectives through (I) the assumption and 

novation of certain assets and liabilities of Respondent by Imerested Party Life Insurance 

Company, and (2) the transfer of retained assets and liabilities to a liquidating trust. Incorporated 

into the Plan are four agreements that, together, provide the framework for its implementation: 

(I) the Guardian Liquidating Trust Agreement between Guardian Healthcare, Inc. in 

Rehabilitation and the Trustee (Liquidating Trust Agreement), Exhibit A hereto; (2) an 

assumption agreement between Guardian and the Assuming Insurer (Assumption Agreement), 

Exhibit B hereto; (3) the Contribution, Assignment. Access and License Agreements; Exhibit C 

hereto: eMS Novation D 

ARTICLE II: STRUCTVRE AND OPERATION OF THE PLAN 

2. I: 



net Dr()Ce~eas estate 

A. 

On 

date, the Rehabilitator will execute an assumption agreement assets and 

liabilities November I, 10) to Interested Party Life Insurance Company (Interested 

Party). Exhibit B. Concurrently, Interested Party will execute a novation agreement, Exhibit D, 

with the Center for Medicare and Medicaid Services (CMS). Interested Party will take over 

Respondent's book of business and be substituted for the Respondent as the insurer via this 

novation agreement with CMS. 

2.4 Tran5fer of Retained Assets and Liabilities. On the closing date, the Rehabilitator 

shall cause the Liquidation Trust to assume all of the retained liabilities. The reinsurance and 

the retained contract will pursuant to the assumption agreement to 

and Rehabilitator to Court's approval. In 

not 



contract, or 

or 

soon as the 

as Rehabilitator that 

assets the Guardian estate ,"H 1<11 \A.1 , collected and distributed, the Rehabilitator 

shall apply to the Court for an which shall authorize the tennination of the 

Liquidation Trust. The Court may grant the discharge and other relief as may be appropriate 

under the circumstances. Upon discharge of Trustee, the proceedings shaH terminate and the 

Liquidation Trust shall be dissolved. Thereafter, the Director or other interested party may at 

any time petition the Court to reopen the proceedings for cause shown" 

ARTICLE III: FII~ING AJ.'lD ALLOWANCE OF CLAIi\fS 

3.1: Proo/, of Claims. Proofs of claims shall be made in the form set forth in Proof of 

Claim fonn approved Court. The Rehabilitator need not consider or allow claim 

a IS 

if to or on 



a 

cause to 

3 

IS a 

a manner to 

or 

notice to 

no 

contracts 

counterparty. An to 

contract or unexpired that has not been confirmed or rejected the 

shall be deemed and shall be and assumed by the Liquidation Trust as a part of 

the retained "'''''''-'<''. subject to the Rehabilitator's continuing right to affirm or reject such 

executory contracts and unexpired at any time prior to the Bar date. The counterparty to a 

rejected contract or unexpired lease shall a priority comparable to that of a 

general creditor VI) as set forth in S.C. Code Ann. § 10 (2002). 

and rrn,FflH of Distribution. Claims shall be and 

adjudicated in '1F'('nrn Court, Rehabilitator shaH 

all and 

use 



to, the 

10 not to 

or 

Bar Date or 

to 

of as 

reserves 

or report with 

and the amounts then available for distribution. 

ARTICIJE IV: :\IISCELLANEOUS PROVISIONS 

or 

[0 

4.1 Reservation (if Rights. Neither the filing of this Plan nor the existence of any 

statement or provision contained herein, nor the taking or withholding of any action by Guardian 

or the Rehabilitator with respect hereto, shall be an admission as to, or waiver of any rights, 

claims or defenses of the Rehabilitator or Guardian unless and until closing of all of the 

transactions contemplated by the Plan has occurred. In the event the Plan is withdrawn or 

otherwise terminated without such closing having occurred, no statement contained herein 

be used or relied upon in manner in any suit, action or proceeding within or independent of 

the 

reserves to 

or 

to correct [0 



out 

to not or 

those 

by of the South 

Code Laws, I as amended. 

4.4.: Settlements. Except as otherwise provided or authorized by the Plan documents, 

no compromise or settlement of Guardian's or the Liquidation Trust's rights, and no disposition 

of either of their assets, shall be effective without the prior approval of the Court or the prior 

approval of guidelines and limitations to which the compromise, settlement, or asset disposition 

as applicable was made; provided however, the Rehabilitator shall have the authority without the 

necessity of application to the Court and subject to compliance with all other terms of the Plan 

Documents and Chapter of Title 38 of the South Carolina Code to compromise and settle or 

otherwise of any other rights, assets or liabilities of Guardian or the Liquidation Trust 

that amount in not to ""","c"'cd the sum of $ I 



or 

shall reserve 

as an 

IS 

matters 

Rehabil any 

of 

maHer presented 

with applicable South Carolina 

or 

and to 

Premium Pavments. Prior to the Assumption Date, any person other 

than the enrollee responsible for the payment of premium or returned premium to Guardian shall 

be obligated to pay the Liquidation Trust any unpaid collected premium held by such person, 

whether earned or unearned; any recoverables and any unpaid earned premium all as shown in 

Guardian's records. No credit or set-off shall be allowed for the unearned portion of premium 

under a contract unless the contract was canceled prior to the Rehabilitation date. Unpaid earned 

premium due to Guardian must be paid to the Liquidation Trust. 

Notice to the Rehabilitator. Any notice, request, claim, proof of claim, demand, 

waiver, consent approval or other communication required or permitted to be given to the 

Rehabilitator shall be in writing and shall be deemed only if hand, 

or or and retum as 



A 

such as 

4. to 

sent at s books and rpf"nrt"'C 

or to such notice of which is provided to the Rehabilitator by a claimant. 

With approval of Court, notices required to be provided by the Rehabilitator to all claimants 

and or creditors may be made by publication in five newspapers of general statewide circulation 

Le., the State Newspaper, the Charleston Post and Courier, The Greenville News, the Charlotte 

Observer, and the Darlington News and Press or such other publications of general circulation as 

may be proposed by the Rehabilitator and approved by the Court. Additionally. notice may be 

provided by electronic mail to the email address of the claimant as indicated in Guardian's 

records. 

4.11.. lJeadings, The headings used in the Plan are inserted for convenience only and 

shall not be deemed part of the plan, 

4.12.' . The and any named 

or in inure to successors 

I » 

nor a 



Plan the 

covenants or other than 

set to the Plan and 

4.1 . The Plan and shall be construed so as possible 

in a manner that to each their respective tenns and avoids inconsistency among 

them. In the event of an irreconcilable inconsistency between the Plan and any of the 

Agreements, the tenns of the Plan shall control. 

4.16.: Governing Law. The Plan documents shall be governed and construed in 

accordance with the laws of the State of South Carolina, without giving effect to the principles of 

conflicts of laws thereof. 





Exhibit A 
Liquidating Trust Agreement 



GUARDIAN HEAL THCARE LIQUIDATING TRUST AGREEMENT 

the assets ( 
Liabilities") of (collectivelv. the "Guardian 

~ ~ -' 

to, and assumed by, the Following such and 
in the Plan. 

WHEREAS, the Plan contemplates that the Trustee of the Trust, will (i) the Retained 
(ii) marshal and liquidate the Retained (iii) assume the Retained Liabilities; (iv) 

review and adjust the Retained Liabilities as Allowed Claims against the Guardian and (v) 
distribute the proceeds of the Retained Assets in payment of Allowed Claims. 

WHEREAS, this is the Liquidating Trust Agreement referred to at Section of the Plan 
pursuant to which the Director shall establish the Trust to the Retained Assets and Retained 
Liabilities, and pert()rm the Trust contemplated the Plan. 

to 

Article I: Definitions 



action or 

or 

means the Revenue Code as amended, 

1.5 "Custodian" means such custodian bank as may be appointed by the 
Trustee from time to time hereunder, 

1,6 "Deputy Trustee" has the meamng gIven to such tenn In section J 

hereof. 

1, "Distributable Assets" means those assets l)f the Trust described in section 
5.1 hereof 

1,8 "Grantor" means Guardian, 

I 9 "Income" means all receipts of money or other prcperty received or 
other return derived from Principal. excluding any Net Sales Proceeds, 

1, 10 "Insurance Code" means the South Carolina Insurance Code, as amended. 

1.11 "Net Income" means, 
Admil1lstration costs. 

purposes of making distributions, all Income 

II, 

II 



.1 

1.1 

4.1 hereof. 
"Trust Beneficiaries" means the beneticiaries 

this 
to the 

the Trust described at 

'Trust Estate" means Principal, Income and Net Sales Proceeds, \\ith 
the Transferred Liabilities. 

2.1 
Trust." 

Article II: Administration and Purpose 

~=. The name of the Trust shall be "The Guardian Healthcare Liquidating 

The principal place of administration of the Trust 
shall be in Columbia, South Carolina, or other place withm the State of South Carolina as the 
Trustee shall from time to time designate. The Trust may have such other offices or places 

as 

2.3 
Plan. 

time to 

establIshed pursuant to the 
Date. 



sentence 
amounts and owed to the Guardian estate; (b) 

allowing or applicable) Claims the Guardian and (c) 
investing the assets Trust Estate as permitted under this Agreement. Pending the 
liquidation all of the Trust's assets and liabilities, the Trust may enter into such 
litigation, actions, settlements, and other arrangements, as the Trustee shall, in good t~lith, deem 
necessary or advisable under circumstances, provided such are in all events consistent with the 
purposes of the Trust and the Plan. Neither the Trustee nor any of his representatIves shall be 
personally liable for any actIOn taken or omitted to be taken by them, excluding only self-dealing 
and willful misconduct. 

Article III: Creation of the Trust Estate. 

3.1 Guardian hereby conveys, grants, transfers, assigns 
and delivers to the Trustee the Transferred Assets, all subject to the Transferred Liabilities, together 
with all of the estate, title and interest of Guardian in and to same. The 

invest and 
111 

Article IV: Beneficiaries 



Plan. 

or interest in 

Article V: Distributions 

5.1 As of particular that portion of the Trust 
and Pennitted Investments, if Retained Cash and AdmmistratlOn 

paid or payable, shall constitute the "Distributable II 

5.2 Within a reasonable time prior to any distribution 
under this Agreement, lect, redeem and otherwise liquidate Permitted 
Investments to the extent necessary for purposes of the distribution, and shall distribute the cash 
proceeds thereof as provided in this Article V. 

5.3 Distributions. The Trustee shall distribute Distributable Assets based on the 
Allowed Claims of the Trust Beneficiaries and the priority of such Allowed Claims, all as 
detennined under and in accordance with the terms, conditions and limitations of the Plan, including 
particularly, but without limitation, Articles II, V and VI of the Plan. 

Article VI: Termination of the Trust 

Article VII: The Trustee 



limitation, 
or in the opinion or to Tmst, 
extcnt any such or inaction constitutcs willful misconduct or self-dcaling, Thc 

Tmst shall indcmnify hold the Dcputy Tmstccs and thcir representatives 
from and any and all liahilities, loss, costs, damages, attorneys' fees and other 

which the Trnstee, the Deputy Tmstees or any their representatives may incur by reason or in 
relation to, their administration of this Tmst, excluding however, indemnity fbr willful misconduct 
or self-dealing on the part of the Tmstee, Deputy Trustees or their representatives, 

Article VIII: Investment of the Trust Estate 

Cash Proceeds may be invested by the Tmstee in one or more 
maintained at the Custodian or more united states 
at antiCIpated 

or in such other 

Article IX Appointment and yn'L'<iAlr., 



as as 

real or personal t,rr\t-.?,,.hf 

such conditions as notwithstanding the 
tenns such lease may extend beyond the life partItIOn, vacate or 
the same; to and acquire licenses and easements with respect thereto; to to 
or upon the same; to construct, demolish, alter, repair, maintain and rebuild buildings and other 
improvements; and to use other assets of the Trust Estate tlJr any of such purposes. 

9.2.4 To borrow money for the benefit the Trust Estate from any 
source, upon such tenns and for such periods as the Trustee may deem advisable; to evidence 
such borrowing by promissory notes, bonds or other evidences of indebtedness; and to secure 
the payment of the same by pledge, deed of trust or of the Trust Estate. 

or 
ms m 

or 



10 rent. 
in an amount to 

II To reimburse the Trustee (or any his from the Trust 
any or incun'ed by reason of the ownership or holding any the 

Trust Estate; to reimburse the Trustee (or any of his representatives) from the Trust Estate for all 
claims, damages, charges and costs (including, without limiting the generality of 
the counsel fees, expenses and liabilities incurred in prosecuting or defending any claim, 
suit or action) which result from the performance of his (or their) duties hereunder, and which are 
not attributable to wIllful misconduct or self-dealing. 

9.2.12 To pertcmn all obligations of the Trust or the Trustee set forth in the 
Rehabilitation Plan and/or any of the DefinitIve Agreements. 

9.2.13 To withhold all applicable taxes from any distribution made to any 
BenefiCiary of the Trust, if the Trustee reasonably believes that he is or be required to withhold 
such taxes. and to distribute such withheld amount to either. 

0) for the collection of 
such or 

\vere \vithhcJd. but upon 



Deputy 
jurisdiction to furnish 

nor of 
bond or security 

9. In accepting Trust hereby created, the Trustee is acting solely as 
trustee hereunder and not in his individual capacity. The may execute documents and 
perforn1 any action indicating that he is executing such documents or pertlmning such action as the 
Trustee and not in his individual capacity, but the failure to do so shall not give rise to anv 
presumption that the Trustee is acting or incurring liability in his individual capacity. 

Article X: Jurisdiction of the Court 

10.1 The Trust and this Agreement shall be irrevocable and shall 
tenninate only in accordance with their tenns. This Agreement shall be amended only with the 
approval of the Court upon application of the Trustee, for good cause 

In 
conditions of this Trust all the assets and liabilitIes 

and shall to the 

to 
the Trust Estate shall 

of 

Article XI: Miscellaneous Terms and Conditions 



term 
Plan shall controL!' 

11.6 The Trust and this Agreement shall be governed ,and 
shall be construed in accordance with, the laws of the State South Carolina, without 
etTect to the prineiples of conflicts oflaws thereof. 

I 1.7 Notwithstanding anything herein to the contrary, the 
Rehabilitator and any Deputy Rehabilitator this Agreement arc party hereto only in his or 
their representative capacity and not individually. Neither shall have any personal liability tor any 
matters or obligations hereunder. The State of South Carolina is not a party to this Agreement and 
shall have no liability hereunder. 

IN WITNESS WHEREOF, the parties hereto, Intending to be legally bound hereby, 
executed this as of the date first written above. 

GUARDIAN HEALTHCARE INC. 
(In 

R 





Exhihit B 
Assumption Agreement 



AGREKMENT 

GUARDIAN HEALTHCARE, INC., In Rehabilitation 

an INTERESTED PARTY, a life insurance company 

ASSUMPTION 

THIS AGREKMENT .. t't,a,.,.,,,1 to as the is made and entered into 

this day of October. 10 by between GUARDIAN HEAL THCARE, INC., In 
Rehabilitation, a South Carolina domiciled insurance company (hereinafter referred to as the 

"Guardian") and a life insurance company registered in South Carolina (hereinafter referred to as 

the IIInterested PartyH). Guardian and Interested Party shall sometimes be referred to individually 

as "Party" and collectively as "Parties." 

WHEREAS, Guardian is the insurer of certain Medicare Advantage risks and provides 

Certificates on those risks pursuant to contracts with the Centers for Medicare & Medicaid 

Services (hereinafter referred to as "CMS), and 

\VHEREAS, Guardian will cede Medicare Advantage risks to the Interested Party on an 

to a Novation with CMS. 

NO\V, THEREFORE, set forth 

ARTICLE I: DEFINITION OF 

I I 



1.2 set 

is to 

1.5 Business shall mean the locau::u in the 

South that are the of the CMS Novation Agreement 

1.6 

Advantage Plan. 

are the evidence of provided to enrollees m a Medicare 

l~fedicare Member shall mean any individual entitled to benefits under a Medicare 

Advantage Plan that is the subject of this Agreement and the Novation Agreement with CMS. 

1.8 Consideration shall be as set forth in Section 

1.9 Date of this Agreement shall be the same as the Assumption Date. 

110 shall mean any claim or liability under, in connection 

bad faith, exemplary or 

error or or 



or assessments 

court costs accmed prior to tlnal 

prejudgment interest or delayed final judgment. 

1.14 Party or Parties shall have the meaning set forth in the preamble. 

1.15 Post-Assumption Loss shall mean actual or alleged Losses incurred under any 

Assumed Business on or after the Assumption Effective Date. 

1.16 Pre-Assumption Loss shall mean actual or alleged Losses incurred under any Assumed 

Business prior to the Assumption Effective Date regardless of when a claim is made on said 

Losses. 

1.17 Premium(sj shall mean all written premium(s), considerations, deposits, 

and to the Business, including capitation 

amounts paid by eMS, cancellation and return premiums. 

ARTICLE II: BASIS OF RISK ASSU:\IPTION 

2.1 



assumes all 

such 

complete responsibility for 

terms this 

contracts to the Novation with eMS. 

under or with 

Party, as 

and administering the Business in 

Agreement and the transfer of 

(b) The Interested Party shall be fully responsible for all claims associated with any Post­

Assumption Loss. Guardian shall retain all responsibility for review, administration and 

adjustment of any claim associated with any Pre-Assumption Loss, including the defense of any 

claims. The Parties to provide the other with all reasonably requested information and 

assistance necessary to defend and adjust any such claim. 

2.2 

assumption contemplated by this Assumption Agreement with respect to the Business and 

Guardian's obligations to consummate the transactions contemplated by this Agreement shall be 

subject to and contingent upon the fulfillment of the following conditions: 

(a) Receipt by the Interested Party of all Rcquircd Assumption Approvals with respect to 

the 

Party shall a on behalf 



;)e(;ucm 3. 



ARTICLE III: UNDERT AKINGS OF INTERESTED PARTY 

3.1 

(a) Other than as under this Section 1, on and after the Assumption 

the Interested Party shall assume all responsibility servicing and administration of the 

Assumed Business, including without limitation, the payment of all allowable claims for benefits 

under the Assumed Business. for claims made on a Pre-Assumption Loss in accordance 

with Sections l(b) and 2A(c), in accordance with the contractual terms and provisions of the 

Assumed Business and the investigation, adjustment, appraisal, or settlement thereof, at 

the Interested Party's sole cost and expense; billing and collection of premiums under the 

Assumed Business: preparation of endorsements, and such other administrative services 

as the Interested Party, in its sole discretion, deems necessary, appropriate, or lawful in 

connection with the Assumed Business, as though such Assumed Business were originally issued 

as direct insurance obligations of the Interested Party. Guardian shaH provide the Interested Party 

with all reasonably requested information and assistance to enable the Interested Party to 

the 



3.5 the rTP'''T''lP Date, 

and other than and correspondence handled by Guardian pursuant to 

under Section 3.1 (b) and to a Pre-Assumption Loss, all notices, 

and 

applications 

the Interested Party. 

ARTICLE IV: 

by Guardian pertaining to the Assumed Business, including 

of lapsed certificates, will be forwarded promptly by Guardian to 

REPRESENTATIONS, WARRANTIES AND COVENANTS 

=-"=,====-=:.:=-.....:...:...;:===-,,,-,,-==== Guardian represents and warrants that as 

to enter to out 

state 



to enter 

shall use best to obtain all Required Assumption Approvals 

effective as of the Assumption Date at Interested Party's cost and expense. 

(b) The Imerested Party shall ensure that as of the Assumption Effective Date the Interested 

Party is in compliance with all statutes, laws, regulations, rules, judgments, orders and decrees of 

all govemmemal entities applicable to it that relate to its business and has maintained all pennits 

that are required in order to permit it to carryon its business as it is presemly conducted. 

(c) The Imerested Party shall further be responsible for sending all notices to Medicare 

Members as may be required as a condition of obtaining any Required Assumption Approval. 

(d) The Interested Party shall take all other actions necessary for it to fulfill its obligations 

under this Agreement by the Assumption Effective Date. 

ARTICLE V: INDEMi~IFICATION 



or 

covenants, terms or 

ARTICLE VI: TERl\UNATION 

6.1 Each Party shall each have the right to terminate this Assumption 

Agreement if the other Party is unable to fulfill those obligations required to be fulfilled by such 

other Party, including but not limited to the assumption of the Business by the Interested Party 

on the Assumption Effective Date. In the event a Party, despite using commercially reasonable 

efforts, cannot meet the conditions precedent set forth under Section of this Assumption 

Agreement for reasons solely olltside the control of such Party, that Party may seek, and the 

other Party shall grant, a one-time extension of the Assumption Effective Date to an alternate 

dates mutually agreed to by the parties. 

ARTICLE VII: SOLICIT ATION 

7.1 ===== Guardian that the Interested Party would not receive the benefit of 

hargain under this Assumption if the Interested Party could not solicit for hire any 

function concerns the Business, including 

or 

ARTICLE VIII: MISCELI,ANEOl'S PROVISIONS 



to 



to 



8.12 

case of eMS 
apply. 
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IN 

By: ----------------------

[INTERESTED PARTY} 

By: 



REQUIRED ASSUi\lPTION APPROVALS 

1. by the Department of Insurance the State of South Carolina the 

transactions contemplated in the 

Approval by the Court of Common Pleas, Richland County, South Carolina, of 

the Plan of Rehabilitation. 

3. Approval by CMS of the transactions contemplated in the Agreement and entry 

by CMS into a Novation Agreement. 

4. Approval by the Department of Insurance of the State of SOllth Carolina of the 

form of the Assumption Certificate. 

SCHEDULE 

BANK 

L 



John Doe 

Main 

1.5 

PARTY} 

City, State, Zip 

[FORM OF] CERTIFICATE OF ASSUMPTION 

This is to certify that pursuant to the terms of an Assumption Agreement, an Interested Party, 

a life insurance company registered in South Carolina, has assumed all of the contractual 

liabilities of Guardian Healthcare, Inc., a South Carolina domiciled insurance Guardian, under 

this Certificate on the same terms and conditions as set forth in this Certificate except as relates 

to losses occurring prior to the date of assumption of this Certificate and subject to any available 

defenses and offsets, and subject to the terms and conditions set forth in the Assumption 

Agreement and this Assumption Certificate, which will a part the Certificate. 

prior to the date of of this Certificate, 

be 

are to 

to 







Exhibit C 
Contribution, Assignment, Access and License Agreement 



CONTRIBUTION, ASSU;N:\IENT, ACCESS AND LICENSE A(;IU:EMENT 

RECITALS: 

~tcdicarc and Medicaid 

WHEREAS, Interested Party is an insurer engaged in the transaction life. accident and 
health insurance business and has ticant experience with Medicare Advantage products; 

WHEREAS, in connection with the pending rehabilitation of Guardian by the South 
Carolina Department of Insurance (the Interested Party has to assume. 
as of the Assumed Effective Date, 0) the CMS Contracts pursuant to that certain Novation 
Agreement the Parties and CMS dated effective as of (November 1, 20101 (the 

and (ii) the Assumed Policies and certain liabilities associated therevvith 
pursuant to that certain Assumption Agreement between the Parties dated as of the date hereof 
(the , and together with the Novation Agreement, the 

facilitate the 

to 



II. ACQUIRED AND LEASED ASSETS; ASSUMED LIABILITIES. 

names and copyrights, 
applications therefore, including, but not limited to vendor, provider, producer, 
supplier and all intelleetual property applicable to or in connection with the 

the but not limited to and, 
Section 4.4 the Corporate defined 

of this shall include the 



2.4 

are or a occurs 

Personal Property. 
into or to be entered into pursuant to this 

Interested Party does hereby assume and to 
perform when due only (a) obligations of Guardian that arise the Assumption 

Date under the terms of the Contracts tically listed on ===~~~, other than 
any of the \\hich constitute a Subcontracted Contract under Section 
as the consent, approval or novation is obtained !()r each such Subcontracted Contract 
in accordance with Section 2 and (b) those obi under the terms of each of the Leases 
that the Assumption F·Jfective Date. Notwithstanding the nothing in this 
Agreement limits or otherwise affects the liabilities assumed by Interested Party under the 
Acquisition Agreements. 

III. 

Except for the contract obligations 
and those assumed pursuant to the Acquisition Agreements. Interested 

and shall not have been assumed, any debts, liabilities, 
responsible for all 

and 



is 

cnter 

,,,,,rr,H" has notice of intent to tenninate or 
such Contract will be cancel any of Guardian under 

impaired by the delivery, execution or perfomlance this Agreement or the consummation of 
the transactions contemplated hereby. 

(f) Guardian has not received any charge, complaint, claim or notice alleging 
interference, infringement, misappropriation or violation relating to any of the Intellectual 
Property. To the knowledge of Guardian, no third party is currently interfering with, 
misappropriating or violating any of Guardian's rights in the Intellectual Property. 

3.2 Interested Party .. A ..... ""''' ... 

and warrants that as of the Assumption Effective Date: 

nt", ... ",,,tpri Party is duly and validly under the 
state 

or 
or 



IV. ADDITIONAL AGREEMENTS. 

and customer (d) Guardian's provider 
information and matters relating to the transactions contemplated by 

Upon execution this by the Parties, Interested Party will permit 
Guardian and its representatives to have access to Interested books and records during 
normal business hours and will promptly furnish to Guardian such information and documents 
relating to Interested Party as may be to consummate the transactions contemplated by 
this and the Acquisition Upon request by Interested Party. Guardian 
shall produce and contribute to Interested Party originals and!or copies of the aforementioned 
records and items. to the extent such records and items are a\ailable in tangible, electronic. or 
other transferrable format. 

The Parties shall usc all reasonable eff()rts to take, or cause to be 
taken, all actions, and to do, or cause to be done, all things necessary. proper, or advisable under 
applicable to consummate the transactions contemplated by this Agreement The Parties 
shall use their best efforts to obtain consents of any regulatory authority and other third parties or 
governmental bodies necessary or desirable for the consummation of the transactions 

shall cooperate \\ith other and execute and 
delivered, all additional 



not to 

was to 

or 
act or 

is required to be disclosed by one the Parties pursuant to 
applicable law or under a government or court order, in which case such Party will, to the extent 
legally permissible, notice to the other Party to allow such Party to make to obtain a 
protective order or take such other actions as will prevent or limit, to the fullest extent possible, 
public access to, or disclosure of, such ConfIdential Information. 

(c) The Parties shall treat the ConfIdential Information transferred or assigned 
by Guardian to Interested Party hereunder as Confidential Information of Interested Party. 

4,4 For the duration of the Rehabilitation, Guardian hereby to 
Interested Party the non-exclusive license to use the corporate name "Guardian Healthcare, Inc." 
(the in connection with the CMS Contracts, the Assumed Policies, the 

acquired by Party pursuant to this Agreement the 
Upon dissolution, liquidation, a court of 

INDEMNIFICATION. 

and 
to 

to 



or or 

(t) assets or properties not contributed, kased or I "",,,,,,,,.,, to 
Party hereunder. 

5.2 Interested Party to indemnify and 
all liability, loss, damages or injury and all costs and 

(including reasonable attomey's and costs of any suit related thereto) suffered or 
incurred by Guardian from breach by Interested Party of any covenant agreement or 
other undertaking on its part contained in this or any certificate or other instrument 
furnished or to be furnished Interested Party hereunder. 

VI. TERMINATION. 

VII. 



to 

. l 
Scott H. Richardson, Rehabilitator 

If to Interested Party: 
I Interested Party J 

Address: 
Tel: 

Attn: 

7.2 This Agreement, together with the Acquisition Agreements, 
constitutes the sole and entire agreement between the Parties hereto with respect to the subject 
matter hereof, and supersede all previous discussions and agreements bet\veen the Parties \\ith 

to the subject matter hereof: which are merged with and into this 

Agreement shall not be by either the Parties hereto 
Party. 



to 

of both meet to 

If parties cannot resolve such dispute vvithin thirty (30) days 
either Party such a m then upon written by either Party to the 
other Party, dispute, controversy or claim shall be finally resolved by the Court with 
jurisdiction over Guardian. 

This executed in counterparts, each of which 
will be deemed an original, but all of which shall constitute one and the same instrument. 

7.10 The in this Agreement been inserted for convenience 
and do not constitute matter to be construed or interpreted in connection with this Agreement. 

IREMAINOER OF THIS E INTENTIONALLY 8LANKI 



as 

Ie 

l INTERESTED PARTY I 



Schedule 2.1(a) 
Contracts 

Schedule 2.1(b} 
Intellectual Property 



Schedule 3, I (d) 
Liabilities 



Exhibit 0 
Nm'ation Agreement 



NOVATION AGREElVlENT 

RECITALS 

\VHEREAS, has into contracts with the >1ctnrE'" to a coordinated care 
plan under the Medicare Advantage and Part 0 (collectivelv. the "Contracts"). 

The phrase "the Contracts" as used in this includes all modifications made between 
CMS and Transferor before November to (\\hether or not performance and payment 
have been completed) and releases executed if CMS or the Transferor have any remaining rights. 
duties. or obligations under the Contracts. Included in the term "the Contracts" also are all 
moditications made under the terms and conditions of the Contracts between CMS and the 
Interested Party, on or after November 1, 10 to. 

\VHEREAS, pursuant to the Consent Order Commencing Rehabilitation Proceedings & 
Granting an Injunction & Automatic Stay of Proceedings in the matter of Scott H. Richardson v. 
~=':"';==-='-=-=:'==:..::..J..."::'=';::';' (Civil Action Number 1 0-CP-40-7093), entered on October 11. 20to 
(the "Consent Order"). Transferor was placed into rehabilitation for purposes of running off 
liabilities incurred on and before October 3 L 2010, and the Rehabilitator is authorized to 
complete negotiations with the Interested Party for the assumption of Transferor's assds and 
liabilities as of November I. 20 I 

WHEREAS, pursuant to the Consent Order. the Interestt.'d Party contributed four million dollars 
the Rehabilitator liabilities incurred on and bt.'fore 

liabilities to a Fund or Ijlluidating 



L 

3. to 

and plan rates as 
the annual bidding cycle and as approved 

as if the had taken by the Interested Party, 

4, CMS the Interested Party as the Transferor's successor in interest in and to the 
Contracts, From and after November L 2010, the Interested Party this Agreement 
becomes entitled to all rights, title, and interests the Transferor in and to the Contracts. 
On and after November L 10. the terms "Organization" and "Contractor" as used in the 
Contracts shall refer to the Interested Party. 

5. Except as expressly provided in this Agreement. nothing in it shall be construed as a 
waiver of any rights of CMS against the Transferor. Notwithstanding any other provision 
of this Agreement, Transferor remains liable for all acts constituting a breach of the 
Contracts occurring or arising before November I, 2010. to the fullest extent of 
applicable Imvs and regulations. 

6. All payments and reimbursements previously made by CMS to the Transferor shall 
considered to have CMS's obligations under the All 
reimbursements made by CMS 011 or November 1. 

I and 



10. 

Centers for i\ledicare & Medicaid Services 

By: 

~kdicare & Medicaid Services 

Date: 

Cuardian Healthcare, Inc., In Rehabilitution 

By: 

Datc: 

Scott H. Richardson 
Rehabilitator 

Interested Purty 

\varrants 



Boulevard 
Baltimore, MD 21 

Suite 1000 
Washington, DC 7 
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